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MEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

Mat t hew Faerber, Jr. (“Faerber”) worked 23 years for the
City of Newport where he reached the position of Deputy Utilities
Director overseeing the Water Division. He was suspended w thout
pay on Novenber 4, 1997 and termnated fromhis job |ater that
month. He has sued the City of Newport, Newport Director of
Uilities Roy B. Anderson and Newport Cty Manager Martin
Mal i koff (collectively “defendants”) in a ten-count conplaint.

This case is before the Court on defendants’ notion for
summary judgnent. Faerber has alleged a notley list of counts
including violations of the state and federal constitutions, the
violation of a state statute, breach of contract and abuse of
di scretion. Defendants seek summary judgnent on all counts. The
problemw th this notion is that defendants’ argunents are as
notl ey as Faerber’s allegations. Neither side cited authorities

sufficient to support their positions, so this Court addresses



each count in an attenpt to limt the issues and confusion at
trial.

At the heart of Faerber’s case is the claimthat he was
fired for expressing his opinion to three city council nenbers.
He alleges that his rights were violated both procedurally and
substantively. Al federal clains except for the First Amendnent
count are flawed, and as explained below, this Court grants
summary judgnent to defendants on the procedural due process,
equal protection and substantive due process clains. The state-
law clainms, at this point, are a distraction, and this Court wll
sever themfor a separate trial. This wll expedite the case and
pronote both econony and conveni ence.

In sum this Court grants the sunmmary judgnment notion in
part and denies it in part as explicated bel ow
. Facts

This case arose because Newport needed to hire sonmeone to
fill the position of Deputy Utilities Director - Wastewater. The
j ob becane vacant in Septenber 1995, and it stayed open for years
because the only internal candidate who had a Gade 4 State
Wastewater Certificate would not take the job because of the | ow
pay scale and all external candi dates could not pass the test for
the Certificate.

The position was |isted at Salary Grade 13 (“S-13") on the

City’s Classification Plan for Executive, Adm nistrative and



Prof essi onal Enployees. In 1997, it was advertised and posted at
the S-13 pay level with the requirenent of a G ade 4 Wast ewat er
Certificate. No qualified person applied for the position.

Therefore, the Gty Council decided to change the position
to S-16, which neant that the job would pay nore. The Gty did
not readvertise the position to publicize the higher pay.

I nstead, the City proposed to hire a person froma private
conpany even though that person did not have the Certificate.

On the evening of October 7, 1997, plaintiff tel ephoned
three nenbers of the City Council to | obby them agai nst making
the hire. Plaintiff was not eligible or interested in the
openi ng, but he says he called the councilors because the City
was not follow ng the Personnel Code. The Council was to
consider the issue the next day, and plaintiff says he wanted the
Cty to follow | awmful procedures.

Mal i kof f and Anderson heard about the phone calls, and over
the next two nonths, they engineered plaintiff’s dismssal. On
Cct ober 10, 1997, Anderson sent plaintiff a disciplinary notice.
On Novenber 4, 1997, Anderson and plaintiff met, and plaintiff
was placed on unpaid | eave. On Novenber 13, 1997, Mali koff sent
plaintiff a letter, termnating his enpl oynent effective Novenber
21, 1997. That letter states, anong other things, that plaintiff
was being fired for:

vari ous acts of insubordination when ignoring direct orders
fromyour Director, stemming fromyour acts against the
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proposed upgrade of the Deputy Utilities Director —
WAst ewat er .

A Newport City Ordinance states that a fired enpl oyee can appeal
to the Personnel Appeals Board [the “Appeals Board”]. The
Appeal s Board reviews the City Manager’s decision, and its
decision is final. See Newport Gty O dinance 3.36.020(F)
(attached as Exhibit Eto D.’s Mem of Law in Supp. of Their Mot.
For Summ J).

However, no nenbers were sitting on the Appeals Board in
Decenber 1997. See Letter of Behan to Scott of Dec. 31, 1997 at
1 (assistant city solicitor noting that “the Personnel Appeals
Board has not been in existence for a nunber of years”). Since
t hen, Newport has apparently appointed three nmenbers to the
Appeal s Board, and plaintiff has appealed his dismssal to the
Board in addition to filing this case. It is unclear when the
Board was reborn or when that appeal was filed.

Plaintiff filed this suit in the Rhode Island Superior Court
sitting in Newport County on Decenber 22, 1997, certainly before
t he Appeals Board was reborn. The Conplaint sets forth nine

separate causes of action. (Count X contains the prayers for

relief.) In Count I, plaintiff alleges that defendants viol ated
the grievance procedure set forth in the City Personnel Code. 1In
Count 1Il, plaintiff avers that defendants abused their discretion

by wongfully dismssing himin violation of the Personnel Code.

In Count |11, plaintiff charges that defendants conmtted a
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breach of the inplied contract he has with the Gty. In Count
IV, plaintiff makes a claimunder 42 U S.C. § 1983 that his due
process rights under the 14th Anendnent of the federal
Constitution have been violated. |In Count V, plaintiff clains a
violation of the state Whistleblower’s Protection Act, R 1. Gen.
Laws § 28-50-1 et. seq. In Count VI, plaintiff makes a claim
under Section 1983 that his First Amendnent right of free speech
has been abridged. |In Count VII, he nakes a Section 1983 claim
of violation of his equal protection rights under the Fourteenth
Amendnent of the federal Constitution. |In Count VIII, plaintiff
makes anot her clai munder Section 1983, this tinme that defendants
viol ated his substantive due process rights as provided in the
federal Constitution. Finally, in Count IX he clains a
viol ation of the due process, freedom of speech and equal
protection clauses in the Rhode |Island Constitution.

Def endants renoved the case to this Court based on the
federal question doctrine. This Court can hear the state-|aw
clains by virtue of supplenental jurisdiction.

1. St andard of Revi ew

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.



Fed. R Cv. P. 56(c). The critical inquiry is whether a genuine
issue of material fact exists. "Material facts are those 'that
m ght affect the outcone of the suit under the governing law'"

Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st

Cir. 1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 106 S.Ct. 2505, 2510 (1986)). "A dispute as to a
material fact is genuine '"if the evidence is such that a
reasonable jury could return a verdict for the nonnoving
party.' " Id.

On a notion for summary judgnent, the Court nust view all
evidence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co. v.

Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st Gr. 1997). “[When

the facts support plausible but conflicting inferences on a
pi votal issue in the case, the judge nmay not choose between those

inferences at the sunmary judgnent stage.” Coyne v. Taber

Partners I, 53 F.3d 454, 460 (1st Gr. 1995). Simlarly,
"[s]ummary judgnent is not appropriate nerely because the facts
of fered by the noving party seem nore plausi ble, or because the
opponent is unlikely to prevail at trial." Gannon V.

Nar r agansett Elec. Co., 777 F. Supp. 167, 169 (D.RI. 1991).

I[11. The Federal Counts

A. Count 1V: Procedural Due Process Claim

This Court cannot hear a procedural due process claimunless



a plaintiff alleges that the state provides no constitutionally-

adequate renedy. See Zinernon v. Burch, 494 U S. 113, 125-26

(1990); Runford Pharmacy, Inc. v. Gty of East Providence, 970

F.2d 996, 999 (1st Cr. 1992); Roy v. Gty of Augusta, 712 F. 2d

1517, 1522-23 (1st Cr. 1983). A plaintiff nust also take
advantage of all state process -- a doctrine known as exhaustion

of state renedies. See D Anbra v. Cty of Providence, 21 F

Supp. 2d 106, 110-11 (D.Rl. 1998).

The constitutional violation actionable under 8§ 1983 is not

conpl ete when the deprivation occurs; it is not conplete

unless and until the State fails to provide due process.

Therefore, to determ ne whether a constitutional violation

has occurred, it is necessary to ask what process the State

provi ded, and whether it was constitutionally adequate.

This inquiry woul d exam ne the procedural safeguards built

into the statutory or admnistrative procedure of effecting

the deprivation, and any renedies for erroneous deprivations
provi ded by statute or tort.
Zi nernon, 494 U.S. at 125-26.

By definition, Faerber’s procedural due process claimfails
because he has not exhausted his state renedies. This suit is
his state renmedy. Counts I-111 ask this Court to reverse
Newport’s decision as arbitrary and capricious. This Court is
sitting in the place of a state Superior Court justice because
the case was renoved. Faerber cannot pursue in a single |awsuit
both the appeal s process offered to himby the state and a claim
that the same process is constitutionally insufficient. A

federal court cannot judge the process to know whether it is

constitutional until that process has conme to an end.

7



To summari ze, Faerber has not exhausted his state process.
Until the state has had an opportunity to provide a renedy,
Faer ber cannot allege that the state provides no
constitutionally-adequate renmedy. Therefore, the due process
claimin Count |V nust be dism ssed.

B. Count VI: First Anendnent Cd aim

Exhaustion of renedi es does not apply to the freedom of
speech cl ai m because such a claimis viable as soon as the

wrongful action is taken. See Zinernon, 494 U. S. at 125;

D Anbra, 21 F. Supp.2d at 111.
A public enmpl oyee has a First Amendnent right to speak out,

as a citizen, on matters of public concern. See O Connor V.

St eeves, 994 F.2d 905, 912 (1st Gr. 1993); Providence

Firefighters Union Local 799 v. Gty of Providence, 26 F. Supp.2d

350, 356 (D.RI. 1998). The First CGrcuit recently restated the
steps that a district court should take:

First, the court nust determ ne whether [the plaintiff] nade
her statenents as a citizen upon matters of public concern

| f the speech involved matters not of public concern, but

i nstead of personal interest, absent the nobst unusual
circunstances, a federal court is not the appropriate forum
in which to review the wi sdom of a personnel decision taken
by a public agency allegedly in reaction to the enpl oyee's
behavi or.

Second, the court nmust weigh the strength of the enpl oyee's
and the public's First Amendnent interests against the
government's interest in the efficient perfornmance of the
wor kpl ace.

Third, if the enployee's and the public's First Amendnent
interests outweigh a legitinmate governnental interest in
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curbing the enpl oyee's speech, [the plaintiff] nust show
that the protected expression was a substantial or
nmotivating factor in an adverse enpl oynent acti on.

Tang v. Rhode Island, 163 F.3d 7, 12 (1st Gr. 1998) (citations

omtted and paragraphs added). See also O Connor, 994 F.2d at

912-13.

Def endants argue that Faerber’s claimfails the first prong.
They argue that Faerber called the Cty Council nmenbers out of
personal interest, because he personally disagreed with the
decision to hire someone fromprivate industry.® They say that
hi s personal opinion or his concern for friends who worked in the
sewer plant does not qualify as an “issue of public concern.”

The First Crcuit has established a two-step process to
deci de whet her speech involves an “issue of public concern.” To
begin, this Court |ooks at the topic of the speech to decide
whether it is “clearly a legitimte matter of inherent concern to
the electorate.” O Connor, 994 F.2d at 913-14 (noting that fire
chief’s commentary on available fire protection was plainly a

matter of inherent concern). |If the topic was not of inherent

'n his Conplaint, Faerber also alleges that Newport's
undecl ared reasons for firing himinclude his frequently-
expressed opi nions on unioni zation of city enpl oyees and
privitization of its water facilities. (See Conplaint, at Y 54.)

Nei ther party raised this comunication in its menorandum
and this Court believes that the calls to the Cty Council were
sufficient to carry the First Amendnent clai m past summary
j udgment .

However, these additional allegations my be fleshed out at
trial.



concern, then this Court nakes a nore-detailed analysis into the
form and context of the enployee’s expression as reveal ed by the
whol e record. See id. at 914 (noting that internal working
conditions affecting only the speaker and co-workers woul d not be
a matter of inherent concern). This analysis centers on whether
the community has manifested a legitimte concern in the internal
wor ki ngs of the particul ar agency and, if so, whether the form of
t he enpl oyee’ s expressi on suggests a subjective intent to
contribute to any such public discourse. See id. Using this
test, Faerber’s calls to the Gty Council nenbers were clearly
about an issue of public concern.

Because this Court does not know exactly what Faerber said
during the calls, it cannot deci de whether the conversations were
of “inherent concern.” Certainly the City's hiring policy and
the hiring of a major city admnistrator would be of interest to
the citizens of the Cty, especially when the Gty Council was
about to vote to place an unlicenced person in a job sensitive
enough to require a state certificate. However, defendants point
to evidence in Faerber’s deposition that suggests that he was
concerned, at least in part, with grunbles fromhis friends. A
finding on this issue would depend on facts not in evidence
because a city’'s personnel policies are not automatically of
“inherent concern” to citizens in the way that fire safety woul d

be.
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The issue, however, is immterial, because Faerber’s actions
and speech cone within the public concern doctrine under the nore
conpl ete analysis of the circunstances. To enphasize sone
material facts: Faerber was not applying for the vacant job. He
had no personal stake in the selection. The Gty Council was
voting on whether to hire a person without the previously-
required certificate, and it was acting after failing to
advertise the higher pay rate. Faerber objected to the procedure
and t hought the Council would be violating its own hiring
ordi nance. And, nost inportantly, Faerber voiced his opinion to
denocratically-elected city | eaders concerning a public vote that
was schedul ed to be taken the next day.

This case is about a city enpl oyee who called city counci
menbers to discuss a proposed hiring that touched both on the
city’s hiring procedures and state licensing requirenents. He
had no personal stake, and he was speaking to the el ected
representatives of the public. Lobbying el ected nenbers of the
governnment, to be plain, is precisely the kind of communication
that the First Armendnent was witten to protect. The citizens of
Newport have a legitimate interest in the Cty's hiring of new
adm ni strators, and Faerber was | obbying politicians to get them
to change their mnds — a basic formof contribution to public
di scour se.

This Court notes that Faerber was not conpl ai ni ng about how

11



his enpl oyer was treating him Cf. Tang, 163 F.3d at 12-13
(enpl oyee conpl ai ni ng about her personal situation). Faerber did
not conplain by posting his opinion on a bulletin board. Cf.

Alinovi v. Wrcester School Commttee, 777 F.2d 776, 786-77 (1st

Cir. 1985) (teacher posted her own disciplinary letter on
Parents’ Night). Faerber expressed his views directly to el ected
City Council nenbers. They were free to ignore Faerber’s

| obbyi ng, but the City Manager could not fire him because of it

w thout proving that the Gty had sonme outweighing interest to

pr ot ect .

O course, whether Faerber was fired because of his speech
is a disputed issue. Faerber still nust satisfy both the second
and third prongs of the test outlined in Tang at trial.

Def endants' notion for summary judgnent is denied as to Count VI.

C. Count _VII: Equal Protection dains

Def endants admit that plaintiff may prove an equal
protection violation by denonstrating di sparate treatnent and
suppl yi ng evidence of nmalicious or bad faith intent to injure.

See Yerardi's Mody Street Restaurant & Lounge, Inc. v. Town of

Randol ph, 932 F.2d 89, 92 (1st Cr. 1991) [hereinafter Yerardi’s
L11]. The First Crcuit enphasized that this is a two-part test
and that evidence of the malicious or bad faith intent to injure
cannot be inferred fromthe disparate treatnent. See id. at 92-

94. The plaintiff nust offer independent evidence of malice, not
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merely disprove the rationale for the decision offered by the
def endants. See id.

This is a lofty bar to cross, but defendants make no show ng
that Faerber will fail. At oral argunents, defendants’ counsel
stated that equal protection clainms can only be brought by

menbers of protected groups. Yet, Yerardi’s Ill and defendants’

own nmenorandum in support of this notion explain why that is not
so. In the nmenorandum defendants note that these “bad faith”
cases are rare. Yet, novelty is certainly not grounds for
summary judgnent.

In fact, the flaw in Faerber’'s claimis far nore
fundanmental. Faerber cannot wn an equal protection claim
because he has not alleged facts that support the “different
treatnment” portion of his claim 1In his Conplaint, Faerber
al | eges that:

t he defendants have treated himdifferently from ot her

simlarly situated Gty enployees on the basis of the

content and purpose of his conmmunication.
(Complaint, at § 59.) Yet in the sanme Conpl aint, Faerber alleges
t hat another city enployee tel ephoned a City Council nenber the
sane ni ght as Faerber to express the sanme concerns about the
imm nent hiring. That enployee was not fired. (See Conplaint,
at f 57-58.)

Even assum ng that defendants treated Faerber differently,

t he Conpl ai nt establishes that the different treatnent was not
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based on the “content and purpose of his conmunication.” The
conmuni cation i s what makes Faerber simlar to the other

enpl oyee, not different. This is the sane as if Faerber clainmed
to have been fired based on his gender and then offered evidence
t hat anot her mal e enpl oyee was not fired. To sustain the equal
protection claimalleged in the Conplaint, Faerber would have had
to allege that there was an enpl oyee who was simlar to him
except for the comrunication that the Conplaint alleges was the
key to the disparate treatnent. He has not. This failure would
be evident on a notion to dismss, so it is certainly dispositive
on a notion for sunmmary judgnent.

I n essence, Faerber clains that he was singled out because
he spoke out. That sets forth a First Anendnent claim but it
fails under the equal protection clause. Defendants' notion for
summary judgnent on Count VII is granted.

D. Count VIII1: Substantive Due Process daim

Def endants are correct that this kind of injury would never
qualify for substantive due process protection. To sustain a
suit based on a substantive due process violation, a plaintiff
nmust al |l ege facts that show

(1) that a specific liberty or property interest protected

by the federal due process clause has been viol ated; or
(2) that the state’s behavi or shocks the conscience.

See Coyne v. City of Sonerville, 972 F.2d 440, 443 (1st Cr

1992) .
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As to the first possibility, the First Crcuit has adopted
the reasoning that “the substantive Due Process C ause affords
only to those interests ‘so rooted in the traditions and
consci ence of our people as to be ranked as fundanental.’”” Coyne

v. Gty of Sonerville, 770 F. Supp. 740, 747 (D. Mass. 1991)

(quoting Mchael H v. Cerald D., 491 U S. 110, 122 (1989))

(adopted by the First Crcuit at Coyne, 972 F.2d at 443-44). In
the trial court opinion cited by the First Crcuit, Mgistrate
Judge Lawrence B. Cohen noted that substantive due process covers
matters such as procreation, marriage and famly life. See
Coyle, 770 F. Supp. at 748. Both Judge Cohen and the First
Crcuit panel agreed that the right to a pronotion was not the
sort of property right to which the Constitution attaches. See
Coyle, 972 F.2d at 443-44; Coyle, 770 F. Supp. at 748.

Simlarly, the right not to be fired without certain
procedures is not a fundanental right that raises issues of
substantive due process. Faerber’s firing nay rai se procedural
due process concerns where the state has nmandated a term nation
process, see Coyle, 770 F.Supp. at 748 (noting the difference),
but it does not reach the higher threshold of a fundanental
right.

As to “shocks the conscience,” the First Crcuit is clear
that violations of state | aw — even where arbitrary, capricious

or undertaken in bad faith — do not, without nore, give rise to a
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deni al of substantive due process under the federal Constitution.
See Coyne, 972 F.2d at 444. Faerber has not all eged anything

t hat woul d “shock the conscience” under First Crcuit precedent.
He clainms that he was fired in violation of Newport’s ordi nances.
The First Crcuit was not shocked that the City of Sonerville may
have hired uncertified teachers contrary to state |law in Coyne.
Violating hiring regul ations does not rise to the | evel of
substantive due process. Certainly, Faerber’s allegation is no
nore robust. Therefore, defendants' notion for summary judgnent
on Count VIII is granted.

V. The State Counts

A. Counts I, 11, Ill: Reviewing the City's Action

Def endants argue that plaintiff’s appeal is still pending
before the Appeals Board and that this case thus is not ripe.
The issue is whether this Court may hear the case while the
appeal is still pending. This Court rules that there are
di sputed facts that preclude sunmary judgnent at this tine.
However, the issue does not control at this point because this
Court chooses to sever all the state counts in order to try the
First Amendnent claim

1. The Law of Ri peness

Generally, this Court |acks jurisdiction over cases that are
not “ripe” because the Constitution seeks to “prevent the courts,

t hrough avoi dance of premature adjudication, from entangling
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thensel ves in abstract disagreenents.” Ernst & Young v.

Depositors Econom c Protection Corp., 45 F.3d 530, 535 (1st Gr

1995). For the nost part, a plaintiff’s claimconcerning a
prospective action, such as the Appeals Board’ s possible
rejection of his appeal, would | ack ri peness because "the claim
i nvol ves uncertain and contingent events that may not occur as

anticipated or may not occur at all.” R.va v. Mssachuetts, 61

F.3d 1003, 1009 (1st Cr. 1995) (outlining test for ripeness).
However, Faerber cannot be required to undergo sone sham
process, and there is a factual dispute about whether the Appeals

Board existed to hear an adm nistrative appeal of the Cty
Manager's decision to fire Faerber. Newport ordi nances provi ded
t hat Faerber could appeal to the Appeal s Board, but Newport did
not have an active Appeals Board when Faerber was fired. This
Court does not know whether the Appeals Board presents a

| egitimate opportunity to have soneone review the firing decision
or nerely a Potenkin village that Newport erected to forestal
judicial scrutiny. That decision wuuld depend on facts such as
when the Board was reconstituted, what kind of hearing it held
and why it has not ruled for 18 nonths after the firing. Because
this Court nust draw all inferences in favor of the non-noving
party, defendants cannot prove that the Appeal s Board proceedi ng
is an actual appeal that woul d nake judicial review unavail abl e

at this point.
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2. Al state-law counts will be severed

The ripeness issue is not crucial at this point because this
Court chooses to sever the state-law clainms and try the First
Amendnent count first.

This Court nay sever counts into separate trials “in the
furtherance of convenience or to avoid prejudice, or when
separate trials will be conducive to expedition and econony.”

Fed. R Cv. P. 42(b). Rule 42(b) places this decision soundly

within this Court’s discretion. See Gonzalez-Marin v. Equitable

Life Assurance Society, 845 F.2d 1140, 1145 (1st Cr. 1988). See

al so Li eberman-Sack v. Harvard Community Health Plan of New

England, Inc., 882 F.Supp. 249, 257 (D.R 1. 1995) (applying the

rul e).

Faerber’s First Amendnent claimis clear, and it is
certainly ripe. Although the facts necessary to prove the
federal and state counts overlap, they are not a perfect match,
and trying the state-law clains concurrently would introduce
delay and inefficiency that may i npede the execution of justice.
Faer ber should nuster his facts in support of his First Amendnent
claim If he is successful, the renedies available to himmy
make the state-law clainms nmoot. |If he is unsuccessful, then the
state-law clains can be heard by this Court or returned to the
Superior Court for trial. Certainly by then, the Personnel

Appeal s Board shoul d have rendered its decision and thus caused
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the ripeness issue to becone noot.

B. Counts V & I X2 Wiistleblower’s Protection Act and State

Consti tution

For the reasons outlined above, this Court severs and stays
both the state statutory and constitutional clainms until after it
has heard the federal First Amendment claim

CONCLUSI ON

This Court believes Faerber has offered sufficient evidence
to survive summary judgnent on the First Amendnent count. This
count incorporates the grist of Faerber’s allegations and offers
remedi es that would make him for the nost part, whole. Faerber
has been out of work for 18 nonths. It is in the interest of
both sides to put the issue to trial. No one prospers by
conplicating the case with state-law clains that nay be
procedurally flawed or may duplicate the First Amendnent claim

Therefore, this Court grants summary judgnent to defendants
on Counts IV, VIl, and VIIl. It denies summary judgnent on al
ot her counts, but it severs Count VI fromthe state-law clains in
order to expedite a trial on that First Amendnent claim The
state-law clains will be put on the back burner and be resol ved
at a later tinme if necessary.

It is so Ordered.

Ronal d R Lagueux
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Chi ef Judge
June , 1999
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